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I N THE SUPREME COURT OF TENNESSEE

AT NASHVI LLE I::I l_ EEE[:)

( HEARD AT COLUMBI A)

December 15, 1997

Cecil W. Crowson

STEVE HENLEY, ( Appellate Court Clerk
(
Appel | ee, (
( Jackson Crimna
(
v ( Hon. J. O Bond, Judge
(
( S C. No. 01S01-9703-CC-00056
STATE OF TENNESSEE, (
(
Appel | ant. (

| dissent fromthe najority’s decision that the

petitioner in this case received effective assistance of counsel.

Even though the trial court denied the petition for
relief, that court obviously was not pleased with counsel’s
performance and attributed counsel’s failure to call any w tnesses
ot her than petitioner’s grandnother to “trial strategy.” 1In
announci ng his decision, the court stated: “l would have liked to
have had another w tness maybe to have been put on. | would have
liked for the nother to have testified when she refused.” And
again: “l would have liked to have seen another w tness or two,

but that's trial strategy.”
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The Court of Crimnal Appeals found that counsel’s
performance at the sentencing phase of the trial was deficient and
al so prejudicial, and the case was remanded by that court to the
trial court for a new sentencing hearing. In support of ny
dissent, | rely upon the follow ng portions of the Court of
Crim nal Appeals’ opinion, which was witten by Judge John H Peay,
wi th Presiding Judge Joe B. Jones and Special Judge Joseph H

Wal ker concurri ng:

Wth respect to the sentenci ng phase of the
trial, however, we find that M. Reneau’ s investigation
and preparation were constitutionally deficient. CQur

Court has recogni zed that

‘Ia] |awer also has a substantia
and inportant role to performin
raising mtigating factors both to
the prosecutor initially and to the
court at sentencing. This cannot
effectively be done on the basis of
broad general enotional appeals or on
the strength of statenments made to
the | awyer by the defendant.

I nformati on concerning the

def endant’ s background, educati on,
enpl oynent record, nental and
enotional stability, famly

rel ationships, and the like, wll be
relevant, as will mtigating

ci rcunst ances surroundi ng the

conmi ssion of the offense itself.

I nvestigation is essential to
fulfillment of these functions.’

Adkins v. State, No. 03C0l -9l 06- CR-00164, pp. 42-3,

Washi ngton County (Tenn. Crim App. filed Decenber 2,
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1994, at Knoxville) (citation omtted). Persona
background and character information are highly rel evant
at a capital sentencing hearing “because of the belief,
| ong held by this society, that defendants who comm t
crimnal acts that are attributable to a di sadvant aged
background, or to enotional and nental problens, my be
| ess cul pabl e than defendants who have no such excuse.”

California v. Brown, 479 U.S. 538, 545 (1987) (O Connor,

J., concurring).

Al t hough many of Henley's famly nenbers,
including his nother, testified at the post-conviction
hearing that they would have been willing to testify on
Henl ey’ s behal f had they been asked, M. Reneau spoke to
none of themprior to the sentencing hearing. M. Reneau
called the petitioner’s nother to the stand at the
sentenci ng hearing w thout ever having spoken to her
about testifying. Not understandi ng what was expected of
her, she refused - in front of the jury - to testify. W
do not think it is assumng too nuch to conclude that a
jury is going to be prejudi ced agai nst a defendant upon
that person’s own nother refusing to testify on his or

her behal f.?

Had t hey been prepared and called at the

Y the petitioner’s offer of proof at the post-conviction hearing, one

juror was quoted as saying, “If a man's own nother won't testify on his behalf
then we know what we’ve got to do.”
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sentencing hearing, Henley's famly nenbers woul d have
testified that they |oved the petitioner; that he was a
good and | oving nman; that he was not a violent nman; that
the of fenses of which he was convicted were totally out
of character for him and that they were shocked by his
arrest. They would have pled for his life.
Additionally, the petitioner produced evidence at the
post-conviction hearing that other potentially mtigating
evi dence exi sted that woul d have been di scovered had
M. Reneau conducted a nore thorough investigation.
Expert testinony indicated the possibility that Henl ey
had suffered from depression, alcohol and drug abuse, and
| earning disabilities. 1In grade school, Henley' s I.Q
tested at 89. He dropped out of high school after the
tenth grade. Not |ong before the nurders, Henley
suffered severe financial |osses, was forced to file
bankruptcy, and lost the famly farm Al of this would

have been proper testinony for mtigation. Eddings v.

Xl ahoma, 455 U.S. 104, 117 (1982) (the Constitution
requi res the sentencer to “consider and weigh all of the
mtigating evidence concerning the petitioner’s famly
background and personal history.”) (O Connor, J.,

concurring); Lockett v. Chio, 438 U S. 586 (1978).

In spite of all the mtigating evidence
avai l able, only two people testified on Henley’' s behalf

at the sentencing hearing: Henley hinmself and his
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grandnother. The jury had already indicated that it did
not believe Henley when it convicted him Accordingly,
it is reasonable to presune that Henley’' s testinony at
hi s sentenci ng heari ng woul d not have been particularly
persuasive. It is also possible, if not likely, that
Henl ey’ s grandnot her was viewed wth a certain anobunt of
hostility because Flatt testified that it was on her
behal f that Henley had felt conpelled to attack the
Staffords. Thus, of all the people that M. Reneau had
available to him the only two that testified were

arguably the two | east hel pful.

“When the record shows a substantial deficiency
In investigation, the normal deference afforded trial
counsel’s strategies is particularly inappropriate

[ This] Court will not credit a strategic choice
by counsel when counsel ‘did not even know what evi dence

was available.”” Cooper v. State, 847 S.W2d at 530

(citation omtted). The record in this case shows such a
substantial deficiency. No psychol ogical or psychiatric
eval uati on was done on Henley. Oher than Henley’s
grandnot her, M. Reneau did not speak with Henley’s
famly nmenbers prior to the sentencing hearing. There is
no evidence fromM. Reneau’s file or otherw se that he

i nvestigated Henl ey’ s educati onal background, enploynent
hi story, or that he spoke with nenbers of the comunity

famliar with Henley. He “‘should have investigated his
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background, checked his school records, . . . his nedical
history, tried to find wtnesses to denonstrate al

aspects of his character. [He] should have requested a

psychol ogi cal evaluation.”” Bell v. State, No. 03C01-
9210- CR- 00364, p. 42, Ham lton County (Tenn. Crim App.

filed March 15, 1995, at Knoxville), cert. denied,

(quoting the court bel ow).

Wiil e we have held that M. Reneau’'s failure to
i nvestigate his client’s nental health was not
i neffective assistance of counsel with respect to the
guilt phase of this trial, we do find that it was

i neffective with respect to the sentencing phase.

“[Tlhere is a qualitative difference
bet ween obt ai ni ng psychol ogi cal

i nformation for the purpose of
preparing a defense to the charges
and using such evidence for the
purpose of mtigating the punishnment.
Thus, it is not inconpatible to
present evidence of psychol ogi cal or
ment al inpairnment during sentencing,
even where a defense of factua

I nnocence has been interposed at the
guilt phase.”

Bell v. State, supra at 46 (citation omtted). Conbined

with M. Reneau’s failure to investigate Henley’'s
famly s availability and willingness to testify, and his
failure to investigate other aspects of Henley s past,

M. Reneau failed to neet the | evel or conpetence

required by attorneys representing clients at the
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sentenci ng phase who are faced wth the death penalty.

See State v. Terry, 813 S.W2d 420, 425 (Tenn. 1991) (the

qualitative difference between the death penalty and al
ot her puni shnents requires greater reliability in the

sentenci ng determ nation).

W also find that M. Reneau’ s deficient
performance at the sentencing phase prejudiced the
petitioner. The petitioner made an offer of proof at the
post-conviction hearing that the jury considered the fact
that Henley' s nother refused to testify on her son’s
behal f. Even without this offer of proof, we hold that
the dearth of favorable testinony offered at the
sentenci ng hearing, when significant amounts of favorable
testinony were avail able, establishes a reasonabl e
probability that, but for M. Reneau’ s deficient
performance with respect to the sentenci ng phase of
Henley’'s trial, the result of the proceedi ng woul d have

been different.?

This well reasoned opinion by the Court of Crim nal
Appeal s conpel s the conclusion that the petitioner was deni ed
ef fective assi stance of counsel guaranteed by the state and federal
constitutions and therefore is entitled to a new sentencing

heari ng.

2Unlike State v. Melson, 772 S.W2d 417 (Tenn. 1989), this was
not a case where the available mtigation evidence had al ready been
presented during the guilt phase of the petitioner’s trial




| am authorized to state that Justice Birch joins in this

Di ssenting Opinion.

Rei d, J.



